The Digital (R)Evolution of Legal Discourse



Foundations in
Language and Law

Edited by
Janet Giltrow
Dieter Stein

Volume 10



The Digital
(R)Evolution of
Legal Discourse

New Genres, Media, and Linguistic Practices

Edited by
Patrizia Anesa and Jan Engberg

DE GRUYTER
MOUTON



ISBN 978-3-11-104736-2

e-ISBN (PDF) 978-3-11-104878-9
e-ISBN (EPUB) 978-3-11-105036-2
ISSN 2627-3950

Library of Congress Control Number: 2023936705

Bibliographic information published by the Deutsche Nationalbibliothek
The Deutsche Nationalbibliothek lists this publication in the Deutsche Nationalbibliografie;
detailed bibliographic data are available on the internet at http://dnb.dnb.de.

© 2023 Walter de Gruyter GmbH, Berlin/Boston
Cover image: kokouu/E+/Getty Images
Typesetting: Integra Software Services Pvt. Ltd.
Printing and binding: CPI books GmbH, Leck

www.degruyter.com


http://dnb.dnb.de
http://www.degruyter.com

Contents

Patrizia Anesa & Jan Engberg
Investigating legal discourse in the digital landscape — 1

Mary C. Lavissiere
Contract macrodivisions and the digital age — 11

Laura Clemenzi, Francesca Fusco, Daniele Fusi & Giulia Lombardi
Processing of personal data in Court Proceedings: A model for linguistic
and legal studies — 35

Alessandra Lombardi & Karin Luttermann

Legal specialists telling their stories on the internet: A comparative
analysis of professional self-portrayals on German and Italian law firm
websites — 53

Giuliana Diani
Stance features in legal blogging — 67

Daniel Greineder & Dieter Stein
The Internet as a game changer in legal communication: Arbitration on
the move — 85

Jekaterina Nikitina
Linguistic markers of participation in international criminal trials — 97

Katia Peruzzo & Federica Scarpa

Making national immigration and asylum case law accessible to a
non-Italian audience: The role of intra-lingual translation — 121
Farida Buniatova

Screening the law: Popularization practices in “How To Get Away With
Murder” — 143

About the authors — 155

Index — 159






Katia Peruzzo & Federica Scarpa

Making national immigration and asylum
case law accessible to a non-Italian
audience: The role of intra-lingual
translation

1 Introduction

In European Union (EU) Member States, international protection is governed by a
number of international, European and national rules, where a key role is played
by European Union law. Ever since the 1951 Geneva Convention on the protection of
refugees, asylum has been considered a fundamental right and an international ob-
ligation for the Convention’s signatory countries. This has led the European Union
to develop a body of legislation to ensure minimum standards of protection to third-
country nationals or stateless persons in the form of asylum or subsidiary protec-
tion. Based on the Geneva Convention, the Amsterdam Treaty in 1997 introduced
the idea of an “Area of Freedom, Security and Justice”. This was followed by an ex-
traordinary European Council meeting at the Finnish city of Tampere in 1999 where
a “Common European Asylum System” (CEAS) was established in order to create a
genuine European Area of Freedom, Security and Justice where “individuals and
businesses should not be prevented or discouraged from exercising their rights by
the incompatibility or complexity of legal and administrative systems in the Mem-
ber States” (European Parliament 1999). After laying down, in the following years,
only “minimum rules” to harmonise reception conditions for asylum seekers and
migrants in different States, CEAS was recast with the Treaty of Lishon, which en-
tered into force in December 2009 and made the adoption of “a common policy on
asylum, subsidiary protection and temporary protection” possible by the EU. By de-
veloping a body of legislation to ensure minimum standards of protection to third-
country nationals or stateless persons,' EU Member States have thus adopted a joint

1 The most important legislative acts aimed at reforming CEAS were the following:

1. Directive 2011/95/EU of 13 December 2011 on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, establishing two
forms of international protection, i.e. the refugee status and subsidiary protection;

2. Directive 2013/32/EU of 26 June 2013 on common procedures for granting and withdrawing
international protection;

3. Directive 2013/33/EU of 26 June 2013 laying down standards for the reception of applicants
for international protection;
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approach to welcome people fleeing persecution or serious harm in their country of
origin, which they implement through national administrative and judicial authori-
ties. The Treaty of Lishon also determined an extension of the jurisdiction of the
European Court of Justice and the entering into force, in 2009, of the Charter of Fun-
damental Rights of the EU, containing a number of significant rules concerning in-
ternational protection, such as the prohibition of torture and inhuman or degrading
treatment or punishment (Art. 4), the right to asylum (Art. 18) and the right to an
effective remedy and to a fair trial (Art. 47), which has taken a fundamental role in
the jurisprudence of the Court on asylum.

This paper focuses on the Italian case law developed through disputes concern-
ing the rejection of applications for asylum or subsidiary protection by the Court of
Cassation, i.e. the highest judicial authority in Italy. More specifically, it presents
TrIACLE (Translated Immigration & Asylum Case Law in Europe), a collaborative
translation project conducted at the Universita degli Studi di Trieste whose underly-
ing idea is that the monolingual tradition of Italian courts constitutes a limit to the
dissemination of legal knowledge and the circulation of ‘food for thought’ beyond
national boundaries. This lack of communication is all the more regretful given that
Italian judicial decisions related to asylum and international protection contribute
to a “common European law” on these crucial issues. By translating a selection of
the Italian Court of Cassation’s most recent and significant decisions on immigration
and asylum into English, and by disseminating such translations, the project’s main
aim is to make the best practices of the Italian jurisprudence available to a wider
audience. This audience consists of non-Italian-speaking international legal practi-
tioners from other EU Member States whose knowledge of the Italian judicial deci-
sions would otherwise be limited to problematic cases adjudicated by the European
Court of Justice.

The first part of the paper by Federica Scarpa (sections 1-4) describes: 1) the
interdisciplinary translation team in charge of the project (involving both special-
ists of EU law, linguists specialised in legal translation and MA students of Special-
ised Translation); and 2) the methodological choices and activities to overcome the
challenges posed by both the culture-boundedness of the legal system underlying
the source texts and the peculiarities of Italian judicial drafting. The second part of
the paper by Katia Peruzzo (sections 5-6) provides concrete examples to show the

4. Regulation (EU) No 604/2013 of 26 June 2013 establishing the criteria and mechanisms for
determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless per-
son (the so-called ‘Dublin system’) and the so-called ‘EURODAC’ Regulation for the compari-
son of fingerprints for the effective application of the Dublin system.
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fundamental role of the intra-lingual translation to make national case law intelligi-
ble to the international, and not clearly defined, audience of the translations.

2 The TrIACLE team

The project was initiated by the chair of EU Law at the Department of Law of the
Universita degli Studi di Firenze, assisted by Luca Minniti, judge at the Florence
Court of Justice (Division of Immigration and International protection), in partner-
ship with the two chairs of English Language/Translation and EU/International Law,
both at the Department of Law, Language, Interpreting and Translation (IUSLIT) of
the Universita degli Studi di Trieste. In 2020-2021, IUSLIT conducted a first imple-
mentation phase of the project, called TrIACLE (Translated Immigration & Asylum
Case Law in Europe), and created, within TUSLIT, an interdisciplinary team of law-
yers (Stefano Amadeo and Fabio Spitaleri) and linguists specialised in legal transla-
tion (Federica Scarpa and Katia Peruzzo). This team then coordinated a group of
five students who were completing the MA in Specialised Translation at IUSLIT and
who carried out the translation work as part of their final dissertations.

Each MA student translated 2-3 decisions (judgments or orders) of the Italian
Court of Cassation into English, thus contributing to the development of a bilin-
gual parallel corpus made up of 14 original Italian texts and their English trans-
lations. Whilst the MA students’ lack of legal knowledge could be overcome by
the expertise of the other members of the team, the fact that the students were
asked to translate into English, their second language (L2), and not into Italian,
their first language (L1), seems at first glance to be less easily justifiable, given
that many professional associations in their codes of ethics urge members to
work exclusively into their mother tongue (e.g. AITI 2013). However, the motiva-
tions for this methodological choice are both practical and theoretical, and are
the same as in a similar previous project in which the two authors of this paper
were involved, i.e. the translation into English of the Italian Codice di procedura
penale (Code of Criminal Procedure) (Gialuz, Luparia, and Scarpa 2014, 2017), also
involving an interdisciplinary team of lawyers and linguists (Scarpa, Peruzzo, and
Pontrandolfo 2017). By observing the reality of translation in countries where
“languages of limited diffusion” are used (e.g. Croatia, Denmark, Finland, Slov-
enia) and also where “major” languages such as Spanish and Italian are spoken, it
is a fact that L2 translation is a regular practice owing to the increasing hegemony
of English as the language of globalisation (Cronin 2003: 144-146) and — albeit un-
officially — the language of the law at an international level. And it is precisely
because of the special position of English as a lingua franca of the globalised
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world that traditional axioms on the directionality in translation practice (from
L2 to L1) have been challenged not only by everyday translation practice, but also
by some studies based on empirical research (see ‘inverse translation’ in Pokorn
2005, 2009).

3 Challenges and reference documentation

Given TrIACLE’s aim to create a corpus of decisions and to make it available to a
wider international audience, the first major challenge for the translators on the
project was that the applicable national legislation in the cases under examina-
tion is in Italian. This legal-system boundedness, manifesting itself mostly — but
not exclusively — at the levels of terminology and phraseology, ruled out the

choice for the target texts of a national variety of legal English, i.e. embedded in a

specific national legal culture and being used only by native speakers. Following

the model previously adopted for the translation of the Codice, the choice of the
target language has fallen instead on European English. The different formal
characteristics of this international variety of legal English are linked to different
underlying legal concepts which can either be derived from national legal con-
cepts — amongst which also those relating to the Italian judicial system — or devel-
oped ex novo at the EU supranational level. However, as in the Codice project,
also in TrIACLE “European English” has a wider meaning than that of only “EU

English”, i.e. the variety of English that over the past couple of decades has be-

come the de facto lingua franca in the supranational legal setting of the European

Union. Here, besides including EU English, European English also comprises dif-

ferent types of legal English manifesting themselves in Europe under different

circumstances.

So, besides using official EU legislative texts such as directives, regulations and
decisions (https://eur-lex.europa.eu/homepage.html) as key references, as well as
the decisions of the Court of Justice of the EU (https://curia.europa.eu/jcms/jcms/j_6/
en/) and the IATE termbase (https://iate.europa.eu), during translation, the project
translators also used the following documentation as a reference, which was com-
piled into an extensive specialized corpus:

—  Council of Europe documents, especially judgments of the European Court of
Human Rights (ECtHR) involving decisions refusing applications for interna-
tional protection in Italy (https://www.echr.coe.int/documents/cp_italy_eng.pdf);

— texts by the UN Refugee Agency (e.g. https://www.refworld.org/pdfid/
53b676aa4.pdf), independent think tanks and forums for debate on EU affairs
such as CEPS (Centre for European Policy Studies, www.ceps.eu), and research
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centres on international migration, asylum and mobility such as the Migration
Policy Centre (https://blogs.eui.eu/migrationpolicycentre/twists-and-turns-asy
lum-laws-italy);

—  (occasionally) English translations of summaries of judgments by both the
Italian Court of Cassation (e.g. https://www.asylumlawdatabase.eu/en) and
the Italian Constitutional Court (https://curia.europa.eu/jcms/jcms/pl_2170123/
en/ and https://www.cortecostituzionale.it/actionjudgment.do);

— (very occasionally) judgments by the Supreme Court of the United Kingdom
(https://www.supremecourt.uk/).

Although the standards applied to the Italian Court of Cassation’s decisions rely
on EU and international law available in English, the second major challenge
posed by the translation of the decisions was the peculiarities of the language
used by Italian judges, whose often convoluted nature has been noted by many
scholars, both in Italian Studies (among others, Cortelazzo 1995; Ondelli 2014) and
Translation Studies (among others, Rega 1997; Scarpa and Riley 1999). These pecu-
liarities are at both the morphosyntactic level of the texts, the most noteworthy
being the use of very long and complex sentences with missing inter-sentential
connectives signalling the logical relations between different segments of the text,
and at the lexical level, with the possible exception of terminology, which instead
is standardised across the 14 decisions. An example of a lexical trait which pro-
vided a challenge for the translators is the use of different variants to denote the
same concept within the same decision: in Order No. 17954/2020, the Turin Court
of Appeal (Corte d’Appello di Torino) is in fact referred to by as many as seven
different terms (Corte cisalpina, Corte distrettuale, Collegio subalpino, Collegio pie-
montese, Collegio cisalpino, Corte subalpina and Corte territoriale), in compliance
with the low level of tolerance to lexical repetition typical of the Italian rhetorical
style, opting instead for semantically ambiguous synonymic variation (cf. Scarpa
2020: 141, 256-257). However, these peculiarities of Italian judicial drafting were
not homogeneous throughout all the decisions which, although produced by the
same institution (the Court of Cassation), were in fact drafted by different judges,
each possessing their own individual style. Thus, for example, the subject-verb
inversion and the frequent use of the passato remoto tense, which hoth typify
Italian judicial texts, are particularly frequent in one decision (Order No. 17954/
2020) but are totally lacking in another (Order n. 18541/2019).


https://blogs.eui.eu/migrationpolicycentre/twists-and-turns-asylum-laws-italy
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4 Methodology

The first methodological choice to be made by the interdisciplinary team was closely
linked to the aim of the TrIACLE project, i.e. to make the Court of Cassation’s deci-
sions available to a wider audience of readers who do not speak Italian. Therefore,
the choice concerned the general approach to be followed during translation — an
approach which would guide the translators’ decisions at all levels of the text. The
predominantly informative function of the resulting translations, i.e. enabling non-
Italian speakers to study the characteristics of the Italian legal system and language,
entailed a variation of both use and addressees of the target texts as compared to
those of the source texts, whose function was instead mainly performative. The re-
sulting translations would in fact be neither “for normative purposes”, i.e. would
not have the legal force of the source text, nor “for general legal or judicial pur-
poses”, i.e. would not be used in court proceedings as part of documentary evidence,
but should instead be “documentary translations” (Sarcevi¢ 1997: 19; Cao 2007:
10-12). The choice of this general approach meant that translators should use explic-
itation and simplification strategies as frequently as possible in order to make their
target text clearer and more legible than the corresponding source texts. This re-
quirement seems at first glance to contravene the vagueness and indeterminacy
that characterise legal language (see Bhatia et al. 2005; Joseph 1995; Engberg and
Heller 2008), which has to be maximally determinate and precise and, at the same
time, all-inclusive, in order to cover every relevant situation. However, as Bhatia
and colleagues (2005: 9-10) have remarked, in order to carry out their task effec-
tively, it is part and parcel of legal translators’ jobs to place strong emphasis on the
exact phrasing of texts rather than on their vagueness, thus limiting the possible
interpretation of the legal text. The variation of use of the translations also had con-
sequences for the degree of completeness of the information contained in the target
texts, as opposed to that in the source texts (cf. Scarpa 2020: 199-200), because it
meant that the translators were asked to translate not whole decisions but only
those selected portions providing the specific information relevant to the target-text
users’ purposes. For example, the initial page of the decisions, containing informa-
tion on the Court composition and on the parties involved, was systematically elimi-
nated from the texts to be translated, whose final length was consequently, on
average, at least half of that of the original decisions.

A second methodological choice involved the work processes to be followed
in order to, on the one hand, harmonise the five translators’ choices concerning
terminology/phraseology and style, and, on the other, maximise the contribution
of the legal experts on the team.

The most innovative work procedure adopted in the translation project was
the novel type of collaboration between the lawyers and the linguists on the
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team, which was developed only in the final stages of the project as it had not
initially been planned. Indeed, the 14 decisions were divided into three lots and
each lot underwent a pre-translation phase before being handed to the transla-
tors. The original idea was to follow the work procedure suggested by Gile (1986),
where the specialist’s competence comes into play not only after the text has
been translated (as in the intra-lingual “specialist review” recommended by inter-
national translation standards such as ISO 17100: 2017) but, crucially, also before
the beginning of the translation activity. According to Gile’s translation proce-
dure, before the actual translation stage the lawyers should identify any transla-
tion problems in the source texts (difficult terminology/phraseology, complex
sentences etc.) and give the translators a list of all these problems, as well as in-
formation on how to solve them. However, possibly owing to the lawyers’ lack of
experience in the specific fields of translation and revision, the best formula for
the project’s type of team work — integrating specialist-domain competence with
the translator’s drafting and methodological competences — turned out to be the
one adopted only for the third lot of translations, where the translation-oriented
intra-lingual pre-editing of the source texts was carried out by both the linguists
and the lawyers coordinating the project.

Concerning the organization and management of the project, the translation
work was divided into three main phases, where the two linguists took on the
role of joint project managers of the team:

— Pre-translation phase: An intra-lingual translation (pre-editing) of the source
texts to be translated inter-lingually was carried out by both the lawyers and lin-
guists on the team. The aim was to speed up the subsequent translation phase
and increase the quality of its output by identifying and solving, beforehand, the
problems the translators would encounter during their activity, as well as making
the source texts more accessible and comprehensible. This was achieved by: 1)
selecting the portions of the decisions which were going to be translated; 2) ex-
plicitating and simplifying any unnecessarily convoluted and complex (or even
ungrammatical) syntactic structures; and 3) identifying problematic terminology/
phraseology and suggesting possible equivalents. Whilst the identification and se-
lection of the sections to be translated was carried out exclusively by the lawyers,
mainly based on the two parameters of relevance to the new international read-
ership and degree of innovativeness of the legal knowledge they contained, the
other aspects of the pre-editing task were shared among lawyers and linguists.
The division of work, however, was neither systematic nor consistent throughout
the three lots into which the 14 decisions had been divided and handed to the five
translators between March and May 2021. For the first lot, the texts were pre-
edited by the lawyers only, whilst the second lot was pre-edited, first by the
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lawyers, this time more thoroughly than previously, and then by the linguists,
who added their own comments and suggestions for possible solutions. The best
practice for sharing the pre-editing work was however found only for the third
and final lot. After the initial selection by the lawyers of the sections to be trans-
lated, the translation-oriented pre-editing was carried out only by the linguists,
whose comments and questions to lawyers concerned the more problematic seg-
ments and terms of the texts, and often suggested possible solutions. In the course
of subsequent meetings between the four linguists and lawyers, all the issues
were discussed together, and possible solutions were added as comments in the
text to be handed to translators. Both questions and answers/explanations were
left visible in the texts for the translators.

— Production phase: The actual reformulation of the Italian source texts into En-
glish was carried out by the five translators both autonomously and collabora-
tively, given that the problems facing them were very similar in the 14 decisions,
and the translations would all become part of the same final corpus. Thus, during
their translation work, translators were constantly in contact with the other team
members to solve problems and harmonise their translation choices. Being en-
gaged in teamwork had the further advantage of reflecting real-life commissions
where professional translators work in a team on the same project to increase
the speed and quality of the actual translation work, including the effectiveness
of the search for the appropriate terminology. In this phase, translators also iden-
tified and suggested solutions (duly quoting their sources) for the remaining ter-
minological/phraseological problems which had not been identified and solved in
the first pre-editing phase.

— Revision phase: The re-reading of the translations, to check how accurately the
information contents and terminology of the source texts had been reformulated
in the target language, was done in three stages, each following one of two differ-
ent revision models reflecting the practices of professional translation teams,
where the reviser is either a fellow translator (peer revision) or a senior transla-
tor (“pyramidal revision”) (Pym 2015; Lafeber 2018). First, the translators revised
each other’s work according to the “translate-swap-revise” (or “mutual revision”)
model, where all the translators of a team are considered on an equal footing and
systematically revise each other’s work according to availability. Then the trans-
lations were revised by the two linguists on the project, jointly acting as senior
translators leading the team of translators and deciding on the final translation to
be delivered. The terminological/phraseological problems that were identified in
this second revision were then solved at a number of meetings that the linguists
had with the lawyers and the appropriate changes were then implemented by the
translators. These restricted meetings were also preferred over a different task
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which, following the model adopted for the translation of the Codice di procedura
penale, the team had agreed upon at the outset of the project, i.e. organising regu-
lar meetings of all project components, including translators, to discuss problems
with the legal experts. These wider meetings were in fact organised at the very
beginning of the project but did not prove to be successful for at least two rea-
sons. The first was the relatively large number of TrIACLE translators, and their
relative professional inexperience, as compared to the two, much more experi-
enced translators of the Codice. The second was the medium of those meetings,
which had to be held online because of COVID-19 pandemic restrictions, rather
than face-to-face as in the past. In the third and last stage, the translators carried
out a final, mutual revision to eliminate any remaining traces of inconsistencies
left over from the previous rounds of revision of the 14 translations.

5 Pre-translation phase

Over two decades ago, Scarpa and Riley (1999: 56) argued that the language of Ital-
ian judgments was incomprehensible to non-lawyers. At the time of writing, the
situation seems basically unchanged. For this reason, and in light of previous expe-
rience with translating Italian legal texts into English, at the project’s outset the
team decided that a pre-editing phase was necessary. The purpose of this was to
enhance the readability and accessibility of the source texts, and thus increase the
chances of obtaining a high-quality final product from the translation of the pre-
edited texts rather than the original texts. As mentioned in the previous section,
the pre-translation phase involved three main tasks, namely excluding the portions
considered to be irrelevant for translation, explicitating and simplifying the source
texts’ morphosyntactic structures, and identifying problematic terminology and
phraseology while suggesting possible suitable equivalents. Since the first task —
carried out solely by the lawyers — only led to the signalling of omissions in the
pre-edited texts (through the insertion of [OMISSIS)), in this section the focus is
placed on the consequences of the other two tasks involved in the pre-translation
phase, which were carried out jointly by both lawyers and linguists.

5.1 Morphosyntax

The intra-lingual translation led to a number of morphosyntactic changes in the
source texts, the most common of which are illustrated below through concrete
examples extracted from the judicial decisions under examination. The most
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visible changes are the following: i) the transformation of long sentences into
short(er) sentences; ii) the inversion of deviant — though common in judicial lan-
guage — verb-subject sequences into more common subject-verb sequences; iii)
the transformation of impersonal or passive structures into personal and active
structures; and iv) the conversion of nominal constructs into verbal ones.

5.1.1 Long sentences — short(er) sentences

A typical feature of Italian judicial decisions are long, convoluted sentences charac-
terised by a high degree of hypotaxis and numerous incidentals and appositive
phrases, all of which contribute to the complexity and low accessibility of these
texts. In order to facilitate the production of the target texts, in the pre-translation
phase such sentences were split into shorter sentences with fewer, or no, subordi-

nate clauses, as in Example 1 (from Judgment No. 538/2019) below.

m

Original version

E difatti richiamato a sproposito il
principio secondo cui il diritto al
riconoscimento dello status di rifu-
giato politico (o della misura piu gra-
data della protezione sussidiaria) non
puo essere escluso, nel nostro ordina-
mento, in virtu della ragionevole pos-
sibilita del richiedente di trasferirsi
in altra zona del territorio del paese
d’origine ove non abbia fondati mo-
tivi di temere di essere perseguitato
(0 non corra rischi effettivi di subire
danni gravi), atteso che tale esclu-
sione, prevista nell’articolo 8 della
direttiva 2004/83/CE ed il cui inseri-
mento nell’atto normativo interno di
attuazione della direttiva stessa costi-
tuisce una mera facolta degli Stati
membri, non ¢ stata trasposta nel d.
lgs. n. 251 del 2007 (Cass. 9 aprile
2014, n. 8399, in motivazione).

Pre-edited version

Il ricorrente ha affermato a spro-
posito che nel nostro ordinamento
I’asilo (o0 la protezione sussidiaria)
non possono essere esclusi quando
il richiedente aveva la ragionevole
possibilita di trasferirsi in un’altra
zona del territorio del paese d’ori-
gine, nella quale non vi ¢ il rischio
che egli sia perseguitato (o subisca
danni gravi). La possibilita di esclu-
dere T’asilo (o la protezione sussidia-
ria) per questa ragione & prevista
nell’articolo 8 della direttiva 2004/
83/CE. Si tratta di una facolta degli
Stati membri. I’Italia ha deciso di non
avvalersi di questa facolta. Questa
possibilita di esclusione della prote-
zione internazionale non & stata tras-
posta nel d.lgs. n. 251 del 2007 (Cass. 9
aprile 2014, n. 8399, in motivazione).”
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Example 1 shows the original version (OV) and the pre-edited version (PEV) in
parallel. The OV consists in a single, syntactically rather complex sentence of 116
words, with several subordinate and embedded clauses as well as parenthetical
information provided in parentheses. The manipulation of the OV led to the trans-
formation of a one-sentence paragraph into five separate sentences, for a total of
112 words. This change required a shift from a highly hypotactic composition to a
sequence of shorter paratactic sentences with an occasional change in the distri-
bution of information. For example, the OV presents the reference to the relevant
legal system nel nostro ordinamento as an incidental phrase after the verb non
puo essere escluso and before the causal phrase. In the PEV, on the contrary, it
precedes the subject l’asilo. What can also be noticed is that the passive structure
at the beginning of the paragraph (E difatti richiamato a sproposito il principio
secondo cui) was turned into an active form, which also entailed the explicitation
of the agent (Il ricorrente ha affermato a sproposito che). This in turn led to a shift
from a more nominal style to a more verbal style by deleting the noun principio
from é richiamato il principio secondo cui il diritto non puo essere escluso.

Another typical syntactic feature of Italian judicial decisions that contributes to
their complexity, or even downright obscurity, is the high frequency of participial
clauses and gerunds. In Example 1, an instance of a past participial clause is found in
tale esclusione prevista nell’articolo 8 della direttiva 2004/83/CE, which in the PEV was
not only transformed into a sentence of its own with a finite verb form, but also
made even more explicit through the repetition of asilo and protezione sussidiaria: La
possibilita di escludere Uasilo (o la protezione sussidiaria) per questa ragione é prevista
nell’articolo 8 della direttiva 2004/83/CE. Despite being much shorter than the OV in
Example 1, the OV in Example 2 (from Judgment No. 538/2019) contains two gerunds,
which may be a source of ambiguity given that the subject is not always clear or ex-
plicitly stated. In this case, the first gerund (censurando) refers to the ground of appeal
(motivo) while the second one (non utilizzando) is ideally relatable to the Court of ap-
peal, which is however not mentioned in the text. Therefore, in the pre-translation
phase both gerunds were excluded from the PEV, which led to the creation of
three separate sentences and the explicitation of the relevant subjects.

2 ‘The appellant erroneously stated that, according to Italian national law, asylum (or subsidiary
protection) may be granted even when the applicant could have reasonably moved to a different
area of his country of origin where he did not run the risk of being persecuted (or suffering seri-
ous harm). However, Art. 8 of Council Directive 2004/83/EC provides that asylum (or subsidiary
protection) may not be granted in such cases. This possibility remains at the discretion of Mem-
ber States, and Italy decided not to avail itself of such a possibility, which was accordingly not
transposed into Legislative Decree No. 251/2007 (Court of Cassation 9 April 2014, No. 8399, reasons
for judgment).’



132 —— Katia Peruzzo & Federica Scarpa

v

Original version

Il secondo motivo denuncia viola-
zione e/o falsa applicazione degli
articoli 3 e 5 del decreto legislativo
numero 251 del 2007, censurando la
sentenza impugnata per avere ome-
sso di applicare il principio dell’onere
probatorio attenuato vigente nella
materia, non utilizzando i propri po-
teri istruttori officiosi.

Pre-edited version

11 secondo motivo di ricorso riguarda
la violazione e/o falsa applicazione
degli articoli 3 e 5 del decreto legisla-
tivo numero 251 del 2007. La sentenza
impugnata avrebbe omesso di appli-
care il principio dell’onere probatorio
attenuato vigente nella materia. La
Corte d’appello non avrebbe utilizzato
i propri poteri di assumere prove
d’ufficio.

As seen in the examples above, dividing long sentences into shorter ones makes
the inclusion of a subject necessary for each new sentence. This may lead, as in
the case illustrated in Example 3 (from Order No. 15318/2020) below, to the repeti-
tion of the same subject (il ricorrente) or its substitution with a pronoun (esso).

(©)

Original version

[...]1l ricorrente aveva dichiarato
di essere fuggito dal proprio Paese
perché aveva ferito due trafficanti di
alcool, armi e droga e, dopo aver de-
nunciato il fatto al capo villaggio, che
era a capo dell’organizzazione crimi-
nale, aveva subito violenza da parte
di quest’ultimo; era stato anche de-
nunciato alla Polizia per il ferimento
dei trafficanti e del capo villaggio e
temeva di rientrare nel proprio paese
per timore di subire violenza e min-
acce da parte della Polizia;

Pre-edited version

Il ricorrente aveva dichiarato di es-
sere fuggito dal proprio Paese perché
aveva ferito due trafficanti di alcool,
armi e droga. Dopo aver denunciato
il fatto al capo villaggio, che era a
capo dell’organizzazione criminale, il
ricorrente aveva subito violenza da
parte di quest’ultimo. Il ricorrente
era stato anche denunciato alla Po-
lizia per il ferimento dei trafficanti
e del capo villaggio. Egli temeva di
rientrare nel proprio paese per
timore di subire violenza e min-
acce da parte della Polizia.*

3 ‘By the second ground of appeal, the appellant claims a breach of Articles 3 and 5 of Legislative
Decree No. 251/2007. The Court allegedly did not apply the principle of burden of proof in force in
such cases, which requires that the Court must use its powers for gathering evidence.’

4 ‘The appellant stated that he fled his country of origin because he had harmed there two traf-
fickers in alcohol, arms and drugs. After reporting the matter to the village head, who was in fact
at the head of the criminal organisation, the appellant had been assaulted by him. The appellant
had also been reported to the police for the harming of the traffickers and the village head. He
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5.1.2 Verb-subject — subject-verb

Another distinguishing feature of Italian judicial decisions is the verb-subject se-
quence, which results from the inversion of the much more common and un-
marked subject-verb sequence. Whenever possible, in the pre-translation phase
the unmarked subject-verb sequence was used. In short sentences, such as in the
OV in Example 4 (from Judgment No. 538/2019), the intervention was minimal.

Pre-edited version
1l secondo motivo & inammissibile.’

(4) Original version
E inammissibile il secondo motivo.

In other cases, on the contrary, the introduction of the subject-verb sequence was
combined with other syntactic changes and forms of explicitation. For instance,
in Example 5 (from Judgment No. 2558/2020), in the PEV the subject-verb sequence
was kept in a separate sentence, while the subordinate clause introduced by
perché was transformed into an independent clause with the causal relation ex-
pressed using infatti and della persona coinvolta added for clarity purposes.

(5) Original version Pre-edited version

[...] neanche puo essere concessa la
protezione umanitaria perché la sit-
uazione del Paese di provenienza
esclude la sussistenza di una con-

Neanche la protezione umanitaria
puo essere concessa. La situazione
del Paese di provenienza non fa in-
fatti emergere una condizione di el-

dizione di elevata vulnerabilita al-
Pesito del rimpatrio, [...]

evata vulnerabilita della persona
coinvolta in caso di rimpatrio.°

5.1.3 Impersonal or passive structures — personal and active structures

Italian judicial decisions also commonly feature impersonal or passive structures
with no explicit agent. While for an Italian lawyer the identification of implicit

feared returning to his country of origin and being subjected to the threats and violence of the
police.’

5 ‘The first ground is inadmissible.’

6 ‘Humanitarian protection cannot be granted either, as the situation in his country of origin is
not such as to put the appellant in a position of high vulnerability once he returns there. The
circumstances of vulnerability stated by the appellant cannot by themselves justify the granting
of a residence permit on humanitarian grounds.’
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agents is straightforward, the same may not be true for either Italian non-lawyers
or non-Italian lawyers who may not be familiar with Italian procedures. There-
fore, impersonal or passive structures were frequently transformed into personal
and active structures, which often required the explicitation of the agent and
other modifications in the PEVs. In Example 6 (from Order No. 15318/2020), for
instance, the impersonal si contesta became il ricorrente contesta and the OV one-
sentence passage was split into four independent sentences, further entailing the
explicitation of the agents as subjects (Il ricorrente, Il Tribunale e la Corte d’ap-
pello di Catanzaro). This, in turn, involved another frequent change made in the
pre-translation phase, namely the transformation of embedded nominal con-
structs, whose lexical density is particularly high, into more diluted verbal con-
structs (violazione del dovere di cooperazione istruttoria — hanno violato il dovere
di cooperazione istruttoria; necessaria ai fini della valutazione della credibilita —
avrebbero dovuto pertanto ascoltarlo in udienza al fine di valutare la credibilita
delle sue dichiarazioni) (see also below).

(6) Original version Pre-edited version

[...] con il primo motivo di ricorso, si
contesta I'omessa audizione del ricor-
rente in sede giudiziale in considera-
zione della carente verbalizzazione
delle sue dichiarazioni innanzi alla
Commissione Territoriale, con vio-
lazione del dovere di cooperazione
istruttoria, necessaria ai fini della
valutazione della credibilita; [...]

Con il primo motivo di ricorso, il ric-
orrente contesta la sua mancata
audizione da parte dei giudici. Il ricor-
rente sostiene che la verbalizzazione
delle sue dichiarazioni innanzi alla
Commissione Territoriale era caren-
te. Il Tribunale e la Corte d’appello di
Catanzaro avrebbero dovuto per-
tanto ascoltarlo in udienza al fine di
valutare la credibilita delle sue di-
chiarazioni. Non avendolo fatto, il
Tribunale e la Corte d’appello hanno
violato il dovere di cooperazione
istruttoria.’

The OV in Example 7 (from Judgment No. 538/2019) consists in a single sentence of 247
words, which combines hoth passive and impersonal structures. After splitting the

7 ‘By the first ground of appeal, the appellant argues that he was not granted a hearing by the
judges and also maintains that the report of his statements before the Territorial Commission
was poor. Thus, the Catanzaro Court of first instance and Court of Appeal should have summoned
him for a personal interview to properly assess the credibility of his statements. By not doing so,
both the Court of first instance and the Court of Appeal breached the duty of inquiry.’
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original sentence into six sentences, other major interventions were necessary to re-
duce the obscurity and increase the readability of the passage. The passive structure
in the past participle clause (non tipizzati o predeterminati, neppure in via esemplifica-
tiva, dal legislatore) was transformed into a more explicit, active relative clause,
which also involved the recasting of the agent (che il legislatore non elenca, neppure in
via esemplificativa). Yet, more interesting is the next agentless passive structure in the
OV, which is immediately followed by a gerund with an implicit agent (non puo cioé
essere in nessun caso elusa la verifica della sussistenza di una condizione personale di
vulnerabilita, occorrendo dunque una valutazione individuale, caso per caso . ..). In
this case, both the passive and the gerund were converted into active forms, with the
explicitation of the agent as their subject, which ultimately led to the creation of two
separate sentences (Il giudice non puo in nessun caso eludere la verifica della sussis-
tenza di una condizione personale di vulnerabilita. Egli deve svolgere una valutazione

individuale, caso per caso ...).

™

Original version

La pronuncia e cosi conforme al
principio ribadito — senza che sorga
questione in ordine alla verifica del-
I’applicabilita del decreto-legge 4
ottobre 2018, n. 113, convertito con
modificazioni dalla legge 10 dicem-
bre 2018, n. 132 — secondo cui il di-
ritto alla protezione umanitaria € in
ogni caso collegato alla sussistenza
di «seri motivi», non tipizzati o pre-
determinati, neppure in via esem-
plificativa, dal legislatore, cosicché
essi costituiscono un catalogo aperto,
tutti accomunati dal fine di tutelare
situazioni di vulnerabilita individu-
ale attuali o pronosticate in dipen-
denza del rimpatrio: non puo cioé
essere in nessun caso elusa la ver-

Pre-edited version

La pronuncia €& cosi conforme al prin-
cipio [OMISSIS] secondo cui il diritto
alla protezione umanitaria é collegato
alla sussistenza di «seri motivi», che
il legislatore non elenca, neppure
in via esemplificativa. Si tratta di
un catalogo aperto di motivi, tutti ac-
comunati dal fine di tutelare situazioni
di vulnerabilitd individuale attuali o
prevedibili in caso di rimpatrio. 11 giu-
dice non puo in nessun caso eludere
la verifica della sussistenza di una
condizione personale di vulnerabi-
litd. Egli deve svolgere una valuta-
zione individuale, caso per caso,
della vita privata e familiare del
richiedente, comparata alla situa-
zione personale che egli ha vissuto
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ifica della sussistenza di una condi-
zione personale di vulnerabilita,

prima della partenza e alla quale
si troverebbe esposto in caso di

occorrendo dunque una valuta- rimpatrio. [...]*
zione individuale, caso per caso,
della vita privata e familiare del ri-
chiedente, comparata alla situa-
zione personale che egli ha vissuto
prima della partenza e alla quale
si troverebbe esposto in conse-

guenza del rimpatrio: [...]

5.1.4 Nominal style — verbal style

As already mentioned with regard to Example 6, Italian judicial decisions are charac-
terised by a high degree of lexical density (Ondelli 2013: 77) and a low level of read-
ability. In Example 8 (from Order No. 15318/2020), a relative clause was transformed
into a separate sentence and the head of the relevant complex noun phrase was
transformed into a verb (potere officioso del giudice — spetta al giudice).

()]

Original version

[...] detta interpretazione era, del resto
consolidata nella giurisprudenza di
questa Corte, che ha affermato come
non sia ravvisabile una violazione
processuale sanzionabile a pena di
nullita nell’omessa audizione per-
sonale del richiedente, atteso che il

Pre-edited version

Questa interpretazione era, del resto,
consolidata nella giurisprudenza di
questa Corte, la quale ha affermato
che la mancata audizione del richie-
dente non costituisce una violazione
delle regole procedurali sanzionata
con la nullita degli atti. Infatti, questa

8 ‘Thus, the decision complies with the principle [...] according to which the right to humanitar-
ian protection must always be based on «serious reasons» which cannot be predefined, not even
by way of examples, by the legislator, but constitute instead an open catalogue, where they all
share the common goal of addressing conditions of individual vulnerability, which are either al-
ready existing or may possibly result from the applicant’s return to his/her country of origin.
This means that an assessment of the existence of a personal condition of vulnerability must al-
ways be carried out by the Court. Such an individual case-to-case assessment of the applicant’s
private and family circumstances should then be compared to his/her living conditions in the
country of origin before departure and to those he/she would be exposed after returning there.’
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rinvio, contenuto nell’art. 35, comma
13, del d.Igs. n. 25 del 2008, al prece-
dente comma 10 che prevede 'obbligo
di sentire le parti, non si configura
come un incombente automatico e
doveroso, ma come un diritto della
parte di richiedere l'interrogatorio
personale, cui si collega il potere
officioso del giudice d’appello di va-
lutarne la specifica rilevanza
(Cassazione civile sez. VI, 07/02/2018,
n. 3003; in senso conforme Cass. Civ.,
sez. 06, del 21/11/2011, n. 24544); [...]

Corte aveva gia stabilito che l'audi-
zione delle parti non € un obbligo del
giudice, ma un diritto della parte, la
quale puo chiedere linterrogatorio per-
sonale. Spetta poi al giudice d’appello
valutare la rilevanza dell’audizione
(Cassazione civile sez. VI, 07/02/2018,
n. 3003; in senso conforme Cass. Civ.,
sez. 06, del 21/11/2011, n. 24544);’

In Example 9 (from Judgment No. 23757 2019), on the contrary, the head noun re-
mained unchanged (esame), but the explicitation of the phrase starting with in ra-
gione di required a series of other major modifications. Firstly, the whole phrase
was brought forward, with the agent (La Corte di appello) as its subject and the
head noun esame as the object. This, in turn, implied the introduction of a verb (ha
svolto) and the normalisation of another typical syntactic feature of Italian judicial
drafting, namely the adjective-noun inversion (puntuale ed autonomo esame —
esame attento), with simplification of the adjective compared to the OV.

Pre-edited version
La Corte di appello ha svolto un

(9) Original version
La Corte di merito ha ritenuto I'insus-

sistenza di condizioni di vulnerabilita
legate a fattori soggettivi o desumibili
dalle condizioni politico-sociali del
paese di origine in ragione di un
puntuale ed autonomo esame,

esame attento. Essa ha escluso che
sussistano condizioni di vulnerabi-
lita, legate alla situazione soggettiva
del ricorrente o alle condizioni polit-
ico-sociali del paese di origine. Per

9 ‘Such an interpretation was already well-established in the case law of this Court, which held
that the failure to grant the applicant a hearing does not constitute a breach of the procedural
rules to be sanctioned with the nullity of the proceedings. Indeed, this Court had already estab-
lished that the hearing of the parties is not a duty of the court, but a right of the party, who can
ask for a personal interview. It is then up to the court hearing the appeal to decide on the rele-
vance of such a hearing (Court of Cassation, Civil Section VI, 7 February 2018, No. 3003; Court of
Cassation, Civil Section VI, 21 November 2011, No. 24544).
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escludendo che l'azionata pretesa fosse
riconducibile al catalogo “aperto” della
protezione umanitaria.

tale ragione, ha ritenuto che la situa-
zione del ricorrente non dia diritto
alla protezione umanitaria.'

5.2 Terminology and phraseology

As seen so far, the interventions on the syntactic structure of the original texts
were meant to reduce the complexity and increase the readability of the source
texts, and ultimately facilitate the translation process. These interventions often led
to a higher explicitness in the pre-edited versions. However, simplification and ex-
plicitation were also adopted in relation to the terminology and the phraseology
used in the OVs. Indeed, Italian judicial decisions are characterised by terms and
phrasemes which not only are often described as opaque, cryptic, elusive (Cordero
1988: 310), but are also archaisms preserved almost exclusively in judicial, legisla-
tive or administrative drafting.

In Example 1 above, for instance, two possibly obscure phraseological units
were normalised (in virtu di — quando, atteso che — @), but also an archaic adverb
was substituted with a much more common subordinating phrase (ove — nella
quale). Likewise, in Examples 10 (from Order No. 11170/2020) and 11 (from Judg-
ment No. 538/2019) below, the conjunctions onde and sicché, typical of the Italian
language of law and public administration, were substituted with the more
genre-independent conjunctions dunque and quindi, respectively.

(10) Original version Pre-edited version

Il diritto alla salute del richiedente
integra, dunque, un diritto umano
fondamentale, onde appare neces-
sario accertare se, considerata la
natura e gravita della malattia del
richiedente, la necessaria terapia

Il diritto alla salute del richiedente
costituisce un diritto umano fonda-
mentale. E dunque necessario accer-
tare se, considerata la natura e gravita
della malattia del richiedente, la neces-
saria terapia medica o farmacologica

10 ‘The Court of Appeal carried out a proper assessment and ruled out the existence of any con-
ditions of vulnerability linked to the appellant’s subjective situation and to the political and eco-
nomic situation of his country of origin. For this reason, the Court of Appeal held that the
appellant’s situation did not entitle him to humanitarian protection.’
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medica o farmacologica possa es-
sergli somministrata anche nel suo
paese di origine.

possa essergli somministrata anche nel
suo paese di origine."!

Pre-edited version
1l ricorrente ha quindi frainteso la mo-
tivazione della sentenza impugnata.””

(1) Original version
Sicché il ricorrente ha frainteso la

ratio decidendi.

Example 11 is also interesting because of a frequent terminological feature of Ital-
ian judicial decisions, namely the use of Latinisms, which is also illustrated in Ex-
ample 12 (from Judgment No. 23757/2019). Although some Latinisms are used both
in Italian and English (e.g. as in the case here of ratio decidendi), in the pre-
translation phase the lawyers decided to replace any Latinisms which may lead
to involuntary associations with foreign case law (the ratio decidendi is an essen-
tial element of judicial precedents in Common Law) with their Italian equivalents
with a higher informative potential which may be found in relevant European
acts. For example, valutazione and individuale appear in close connection in Di-
rective 2011/95/EU on standards for the qualification of third-country nationals or
stateless persons as beneficiaries of international protection.

(12) Original version Pre-edited version

Nelllimpugnata sentenza sarebbe
stato violato I’art. 32, comma 3-bis,
d.gs. n. 25/2008 che, espressamente,
impone una valutazione ad per-
sonam in ordine alla sussistenza
di ragioni umanitarie.

Il ricorrente sostiene altresi che la
sentenza impugnata viola l’art. 32,
comma 3-bis, d.lgs. n. 25/2008 che,
espressamente, impone una valuta-
zione individuale in ordine alla
sussistenza delle condizioni per il

rilascio di un permesso per ragioni
umanitarie.”

One final intervention worth mentioning relates to the terminology found in the ju-
dicial decisions analysed, which mainly relates to three broad fields: the requisites

11 ‘The applicant’s right to health is a fundamental human right. It is therefore necessary to as-
sess if, considering the nature and seriousness of the applicant’s illness, the necessary medical or
drug treatment can be administered also in his country of origin.’

12 ‘Thus, the appellant misunderstood the reasons for the appealed judgment.’

13 ‘Furthermore, the appellant claims that the challenged decision breaches Art. 32(3-bis) of Leg-
islative Decree No. 25/2008, which explicitly requires an individual assessment of the require-
ments for the granting of a humanitarian residence permit.’
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third-country nationals or stateless persons must meet in order to obtain interna-
tional protection; the administrative procedure to obtain it; and the judicial proce-
dure to challenge a decision rejecting such protection. Although some terms (and
procedures) may not be of immediate understanding to non-lawyers, such as the
linguists and translators involved in the project, in most cases the terminology
used — usually consistently — in the judicial decisions under examination did not
undergo any particular modification in the pre-edited version (the main exception
being the synonyms used in the OVs to refer to courts which have been replaced by
one single term in PEVs; see Challenges and reference documentation above). In-
stead, the linguists and translators involved in the TrIACLE project remitted their
doubts about the terminology used to the lawyers and linguists, who solved them
either in writing using comments in the source texts or in online meetings (see
Methodology above).

6 Conclusions

Italian judicial decisions are characterised by linguistic features that are gener-
ally considered to be deviations from the norm and may seem unusual even to
non-lawyers who are Italian native-speakers. These features contribute to the
complexity and bombastic effect of such decisions and ultimately to their lack of
readability, which makes translating them a particularly challenging task. Consid-
ering that the texts translated by the TrIACLE team are meant for non-Italian-
speaking international legal practitioners of EU Member States other than Italy,
at the outset of the project the team decided that the translations needed to be as
informative as possible so as to minimise the readers’ processing effort. However,
instead of producing clearer, plainer texts directly from the original versions of
the selected decisions, the team opted for a pre-editing phase in which an intra-
lingual translation was carried out. By applying simplification and explicitation
strategies at the morphosyntactic and lexical (mainly phraseological but also ter-
minological) levels, complex, convoluted, or even obscure passages were trans-
formed into more accessible and legible, as well as syntactically less norm-
deviating, passages in Italian.

The examples provided in this paper illustrate the impact on the original texts
of the intermediate phase of intra-lingual translation, which to our knowledge has
gone largely unnoticed in translation studies in general, and legal translation stud-
ies in particular. Indeed, while some — admittedly still scarce — research has been
conducted on the use of plain language principles in the direct production of target
texts (Adams 2005; Toledo Bdez and Conrad 2017; Williams 2013), very little has
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been written on the application of plain language — and thus of simplification and
explicitation strategies — in intra-lingual translation preparatory to the actual pro-
duction phase (Sciumbata 2018). The aim of this paper was therefore to bring to the
fore how intra-lingual translation can support the understanding of the original
text and ideally help the production of more accessible target texts. However, the
observations made in this paper are limited due to two main reasons. First of all,
they are restricted to a very small number of texts all belonging to the same text
type. This means that further research is needed, first, to investigate whether intra-
lingual translation is a phase in other inter-lingual translation projects and, second,
to verify whether similar simplification and explicitation strategies are applied in
relation to other text types. The second limitation is that, due to space constraints,
the observations do not account for the impact of intra-lingual translation on the
translated texts. Again, further research is called for to assess such impact and to
explore the possible modifications required by the transfer from an intermediate
source-language text to a final target-language text.
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